magine his children's'surprise:
Despite having previously
named his three kids as ben-
eficiaries of his 401k} plan, a
deceased man's workplace retire-

. ment savings would not be part

of their inheritance. Instead, they
would pass to his new wife.

Typically when dealing with
retirement plans, the beneficiary
form trumps all. But in this case, the
beneficiary form was trumped — by
federal ERISA rules.

A U.5. District Court inn Louisiana
ruled a few months ago that, under
the terms of the participant’s plan,
a spouse's right to plan assets is
vested immediately upon marriage
(Cajun Industries vs. Robert Kidder
et al). Since no spousal waiver had
been obtained, the default plan ben-
eficiary was the participant's spouse,
even though she was not the named
beneficiary. In this particular case,
the spouse inherited the 401{k) after
just six weeks of marriage.

The decisive factor was that
the man had not obtained a spou-
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‘sal waiver after getting remarried.

That means if your client wants to
name someone other than his or
her spouse as the beneficiary of an
ERISA-regulated retirement plan
such as a 401(Kk), it's not encugh to
only fill out a beneficiary form.

NOFAMILY TIES

Leonard Kidder originally named
his wife, Betty Kidder, as sole bene-
ficiary of his Cajun Industries 401(k}
plan. But after her death, Kidder
updated his beneficiaries, naming
his three children.

So far, Kidder was making all
the right moves — exactly what he
should have done if he wanted his
kids to get the money.

In late 2008, just six weels after
Beth Benmet Kidder became his
wife, Leonard Kidder died. During
that brief period, no waiver of spou-
sal rights was granted for Leonard's

401(k) assets. Following his death; a

dispute arose between Beth Bennet
Kidder and Leonard Kidder's three
children, with each side claiming

Beneficiary

Consider converting a 401(k) to'an
IRA before a second marriage if the
new spouse isn’t the desired heir.

they were the rightful beneficiary of -
Leonard Kidder's 401k} plan. .

Kidder's children claimed that,
as the named beneficiaries on the
most up-to-date beneficiary form,
they were entitled to the money.
But Beth Bennet Kidder claimed
that, as Leonard's wife — and with-
out having waived any of her rights
— she was entitled to the money,
regardless of what the beneficiary
form said.

To make her point, Beth Bennet
Kidder pointed to a section of Cajun
Industries’ 401{k) plan documents,
which states in part; "The partici-
pant's spouse will be the beneficiary
of the participant’s entire vested
interest in the plan unless an elec-
tion is made to waive the spouse as
a beneficiary.” L

Kidder's children couritered by
claiming thai the use of the word
“spouse” should meart a spouse mar-
ried for at least one year. They cited
the Employee Retirement Income
Security Act of 1974, which governs
401(k) plans and does not mandate



that a participant receive spounsal
consent for distributions {o someone
other than a spouse during the first
year of their marriage.

THE VERDICT

The court apparently had little dif-
ficulty in determining that Beth
Bennet Kidder was the rightful ben-
eficiary of the retirement plan. The
judges noted that the plan's lan-
guage was “clear and unambiguous”
in declaring that, unless a spousal
waiver was executed, a deceased
participant's vested interest would
belong to the spouse.

The court also addressed the
ERISA issue raised by Kidder's chil-
dren, saying that although the law
allows for plans to wajve spousal

So what about clients who are
married, have 401(k} accounts
and want 1o leave their retirement
money to a beneficiary other than
their spouse? Can they simply roll
the savings into an IRA and name

a new beneficiary -without. their..
spouse Rnowmg essentiaily dlsm-

heriting them i the process?

- The answer is no. Dlsmbutxons =
from 401(k)s and other ERISA-reg-.
~after he began living with a womarn’
"named_ Katheriné 'Chandler; the

lated plans, including direct roll-

overs to IRAs, still quuue consent :

of a spottse.

Butonce consett is given and. the_
money is int an IRA, account holders.
are free to update their beneficiary-
forms however they please. (Visit

irs.gov and search for notice 97-10,
which provides sample language

subject to ERISA rules.

Wayne Wilson worked for a
joint venture of Siemens and GTE
until 1992. Two years later, he took
a lump-sum distribution from his
401(k) plan and rolled his money
into an IRA- with Smith-Rdrnéy...
Between 1995 and ‘1999, Wilson:
transferred: add:tmnai money mto*-
the TRA as well:- :
- In December 2000 3 decade

couple married. Two years later, he -
trarisferred about half of the money
in his: Simith Barney IRA to an IRA
at Schiwab = telling Schwab he was

divorced and naming his four adult’
children from a previous marriage as

the beneficiaries.

To name someone other than a spouse as beneficiary of 2 401(k)
plan, obtain a spousal waiver and update the beneficiary form.

consent requirements when a par-
ticipant has been married less thana
year, it does not require that they do
so. "The court finds no merit in the
argument that a uniform construc-
tion of the plan requires the term
‘spouse’ ... to be defined as a spouse
married for at least a year,” the rul-
ing said.

CHOOSING THE ROLLOVER

iRAs usually offer far greater ben-
efits than employer-sponsored
retirement plans. One of those
benefits is that, unlike with ERISA
plans, a spouse is not reguired fo
be the beneficiary of a client’s IRA
account (some exceptions apply to
clients living in community prop-
erty states).

Instead, an IRA owner may name
whomever he or she chooses as ben-
eficiary. A single IRA can even be
split into multiple IRAs, each witha
separate beneficiary.

Financial-Planmng.com

clients can use to obtain spousal
waiver consent.)

Had Leonard Kidder roiled his
401k) into an IRA after leaving Cajun
Industries and before he remarried,
the outcome likely would have been
different. After Betty Kidder's death,
Leonard could have updated his
IRA beneficiary form to list his three
children as beneficiaries, just as he
did with his 401(k). But in this case,
even though he remarried, the chil-
dren would have remained as the
beneficiaries of his account.

THE IRA DIFFERENCE

This was plainly evident last year
in Charles Schwab vs. Chandler. The
U.S. Court of Appeals ruled that a
dead man's IRA would pass to his
children (the.named beneficiaries
on his beneéficiary form) and not to
his new spouse, even though some
of the money came originally from
a company 401(k) retirement plan

In August 2005, disaster struck:
Wilson was caught in a flash flood
and died at age 65. Afterward, Chan-
dler claimed she was entitled to the
Schwab IRA, even though she was
not the named beneficiary.

She asserted that, as Wilson's sur-
viving spouse, she was entitled to
the IRA account under ERISA laws
and the U.S. Tax Code. The children
contested her claim.

In court, Chandler argued that
ERISA rules applied to Wilson's IRA
savings because they had originated
from an ERISA-qualified plan. She
added that only self-funded IRAs (con-
tributions made directly to IRAs, and
their earnings) are exermnpt from spou-
sal rights, and that IRA proceeds that
come from a retirement plan are still
subject to ERISA spousal rights.

But the court rejected her claim,
saying the law does not recognize
ERISA-granted spousal rights to
money maintained in an IRA. Once
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the money left Wilson's 401{k) pian,
they were no longer ERISA funds,
the court ruled.

The court also found it significant
that Wilson left his employer and

rolled the money into his IRA well
before he married Chandler. That
meant Wilson's Schwab account
would go to his children, not to
Chandler, who would get nothing.

Web 2.0 and Social Media Workshop

Saturday, September 24, 2011
sponsored by:

FPA—
FINANCIAL PLANNING ASSOCIATION

OF CONNECTICUT-FAIRFIELD COUNTY

The Heart of Financial Planning™

FINANCIAL PLANNH\Q ASSOCIATION
OF THE GREATER HUASON VALLEY

the Meart of Financial Planning ™~

j FAIRFIELD UNIVERSITY

This hands-on experience will help you start and expand
yous network using critical online tools. You'll receive
personal coaching in a small group experience /

computer lab,
Register at: www.fpact.org

Follow Marie Swift
on Twitter: @marieswift

Read Marie’s Blog:
www.MarieSwift.com

IMPACT

COMMUNICATIONS, INC.

Serving the financial services industry since 1 995

Visit us at WWW.Impact(:ommumcatmns.org

DOINGIT RIGHT

Although the outcomes were clearly
different, both cases serve as a clear
indication that clients should.con-
sider moving ERISA plan money
to an IRA betfore a second marriage
when someone other than the soon-
to-be spouse is the desired benefi-
ciary. Had Leonard Kidder taken this
step, his children would not have
been disinherited.

Ins the Schwab case, the chlldzen
received the money as intended
because the plan funds were rolled
over to an [RA before Wilson remar-
ried. A surviving spouse has no
ERISA-type spousal statutory rights
to a deceased spouse's IRA.

If a client wants to pame some-
one other than a spouse as the ben- |
eficiary of a 401{k) or other ERISA .~
retirement plan, it is a two-step
process, The first step is to obtain a
waiver of spousal rights. The second
step is to update the necessary ben-
eficiary form.

This second step is as crucial to
the outcome as the first. After all, a
spousal waiver simply means that a
spouse does not have to be the bene-
ficiary of the account. But it does not
mean that the spouse cannot be or
is not the beneficiary. If a spouse is
still listed on the beneficiary form on
file when an account owner dies, the
spouse can still inherit the money in
the account — even if that hushand
or wife had previously waived spou-
sal rights. ¥y

Ed Siott, a CPA in Rockville Centre,
N.Y., is an IRA distribution expert,
professional speaker and author
of several books on IRAs. He's also
created programs to help financial
advisors become leaders in the IRA
marketplace. For more info, visit his
website at irahelp.com.



